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Comprehension Asymmetries in Legislative Process

Congress surprised its critics in 2016 when it passed the long-awaited Lautenberg
Chemical Reauthorization Act by a landslide." The 300-page bill updated and
modified an existing statutory program that had been in place for nearly 40 years —
a program that by all accounts was dysfunctional.* Given longstanding partisan
gridlock, Congress’s success in passing this major legislation was hailed a major
victory. Only 12 Representatives and 2 Senators voted against the bill in the
Republican-dominated Congress.?> Senator Vitter, the Republican co-sponsor of
the bill, boasted after its passage: “This is an historic day on which we've come
together to pass significant chemical safety legislation.” Despite compromises, Vitter
observed, the resulting measure is “a comprehensive, effective, thoughtful,
bipartisan bill.”* Nearly every stakeholder participating in the process similarly
credited the final passage as a step in the right direction. By all accounts, this was
a major (and rare) congressional step forward.

But behind the congratulations and backslapping lay a hidden secret: No one,
including perhaps the sponsors and party leaders themselves, quite knew what this
bipartisan bill actually contained. In fact, rather than the clear, clean progress Senator
Vitter prophesied, the actual bill was a voluminous, complicated piece of legislation
that is vastly more convoluted than the social problem it purports to address.”

In particular, the final Chemical Reauthorization Act adds hundreds of new pages
to the US Code and will likely add at least that much girth to the appellate opinions
as well. Definitions of certain key requirements are not only ambiguous but some-
times even contradictory — forcing the EPA to essentially build its own bill behind
the bill.® The steps and requirements mandated by the Act are labyrinthine and will
likely tie the authorizing agency, the EPA, up for years.” What's more, even if the
EPA can make sense of some of the provisions, those interpretations will be
challenged through the dozens of attachment points loaded into the law that allow
aggrieved stakeholders to block progress.” In other words, this legislative “triumph”
was, in large part, a pyrrhic victory.
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But how could this be? How could a bill pass through both houses of Congress
and the Oval Office without anyone calling out its clear incoherence? In this
chapter, we explore the phenomenon of incomprehensible legislation. Consistent
with our model, we consider only a small slice of legislative activity — major
legislation in which the party leaders enjoy considerable comprehension advantages
relative to their audience (identified here as other voting members of Congress) and
are more eager to get something through than to dedicate effort (or take risks)
associated with ensuring that the bill is comprehensible to their colleagues. These
leaders best understand a bill’s policy vision and its drafting history, even while they
might encounter challenges in understanding the bill text themselves. Indeed, in
this slice of congressional activity, the primary motivation of our bill-drafters is to get
a major law passed that is acceptable to their own political party and as many
constituents as possible. The fact that the final bill may be convoluted or might
even be incomprehensible is not a fatal flaw. In fact, as strange as it may sound, in a
subset of legislative processes it is sometimes easier to pass laws when nobody
understands what'’s in them.

For a subset of important and potentially deadlocked legislation, then, incom-
prehensibility may provide a magic bullet. Powerful congressional leaders —
“speakers” — may find few impediments and perhaps even some benefits to putting
together bills that are, or quickly become (in satisficing constituencies and other
members), so opaque or convoluted that they are almost impenetrable. Voting
members might be encouraged to toe the party line, a bargain they’re willing to
make if they can’t figure out the general contents of the bill in the first place. Some
constituents may also be pacified by certain provisions that appeal to their interests;
when the bill is otherwise incoherent, these groups may rationally forgo investing
added effort to understand the entirety of the bill since they have their “goodie”
buried on page 320.

In the first part of this chapter, we examine evidence for the existence of at
least some body of blind-lawmaking or “incomprehensible” legislation governing
particularly important issues. We also consider whether there are comprehension
asymmetries between speakers and their audiences in this subset of cases. This
analysis then sets up our investigation of legislative process. There are multiple
causes of incomprehensible legislation, but — consistent with this book — we explore
how our design of institutional processes may be a potentially important contributor.
In a third section, we examine some of the consequences of a legislative system that
sometimes tolerates and sometimes rewards incomprehensibility. And, finally, as the
chapter closes, we put forth some preliminary suggestions for counteracting those
processes and rules that may be egging this phenomenon along.

Since congressional processes are highly complex and poorly understood, we neces-
sarily make a number of simplifying assumptions in the analysis that follows. Yet there
are enough independent sightings of comprehension asymmetries in the literature on
legislative process to indicate that this area is worthy of further exploration. While our
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simplifying models and assumptions may ultimately not be the best way to approach this
topic, the primary aim is to start a conversation about the issue.

I THE PROBLEM OF INCOMPREHENSIBLE LAWS

The precise categorization of a law as “incomprehensible” is necessarily fuzzy, but
the fact that some major laws fall into this incomprehensible category is beyond
question. Remember that what makes something “incomprehensible” in our model
is determined by what the target audience can reasonably understand with the
available support, time, and resources. So, applied to this setting, an incompre-
hensible law is one in which the majority of rank and file members of Congress
cannot gain a reasonable understanding of the major features of a bill that they are
asked to vote on. Incomprehensibility is always contextual and depends on the
processing capabilities of the intended audience at the time of the conversation.

Concerns about a subset of “incomprehensible” laws emerging from Congress
have been fodder for comedians for decades. A cartoon, sketched back in 1947 by
George Lichty, sets the stage. See Figure 7.1.

But, humor aside, what is the hard evidence that legislation is being passed by
members of Congress who could not make sense of the most important basic
features of the bill at the time of voting?

A Specific Accounts of Incomprehensible Laws

The most systematic research, which draws from original interviews, case studies,
and quantitative analyses of passed legislation, comes from James Curry’s award-
winning book, Legislating in the Dark. Curry uses these sources to identify dozens
of laws that — for our purposes — are “incomprehensible.” (The most determined
rank-and-file member has little chance of making sense of the content of these laws,
even at the most general level.) As Speaker of the House, Boehner conceded in
the course of deliberations over an appropriations bill, “Here we are with 1,100
pages — 1,100 pages not one member of this body has read. Not one. There may
be some staffer over in the Appropriations Committee that read all of this last night —
I don’t know how you could read 1,100 pages between midnight and now. Not one
member has read this.”

Legal scholars reinforce Curry’s findings with additional examples of statutes that
are so flawed that it appears few members reviewed or understood the laws at the
time of passage. The Bankruptcy Abuse Prevention and Consumer Protection Act of
2005, for example, was widely hailed as a legislative mess despite the fact that it was
ultimately passed by large margins in both the House and Senate.® As Jean
Braucher observed, “[tlhe sheer complexity of the [resulting legislative] changes
made the law hard to understand and its effects difficult to predict.”™
the final bill included redundant notices to debtors that strongly suggested the

For instance,
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! odmit this new bill is too complicated to understand. We'll just
have to pass it to find out how it works. .. *

FIGURE 7.1 Poking Fun at Congress’s Incomprehensible Lawmaking
George Lichty, “Grin and Bear It,” Los Angeles Times, Mar. 12, 1947 Used with permission from Grin and
Bear it©1947 King Features Syndicate, Inc.

drafters of the legislation were not following out or fine-tuning their new legislative
requirements.”” The statute was also visibly in disarray. “[T|ypos, sloppy choices of
words, hanging paragraphs, and inconsistences [fill the pages]. Worse, there are
largely pointless but burdensome new requirements, overlapping layers of screening,
mounds of new paperwork, and structural incoherence.”” Bankruptey scholars
seem to be unanimous in concluding that “the bill's poor drafting will require
judges to exercise their judgment simply in trying to determine what it means.”# All
accounts place responsibility for the incoherence with the industry that drafted the
bill, yet sponsors and voting members passed these defects into national legislation.
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Still worse in terms of legislative incomprehensibility are the so-called omnibus
bills, which amalgamate dozens, or even hundreds, of different laws into one single
bill. In “Uneasy Riders,” Brannon Denning and Brooks Smith provide a particularly
vivid account of the size of one omnibus bill and the members’ reactions to it. In this
particular case, the final legislation combined 8 spending bills together, selecting
out from 13 that Congress had been unable to pass. The bill was a “3,825 page,
sixteen inch tall, forty pound” law, which was changed and modified right up to
the final vote.” In fact, “a final draft of the behemoth was not available until the
middle of the day the House was to vote, and that final version ‘include[d] hand-
written notes in the margin, e-mail printouts inserted into the bill, and mis-
numbered or unnumbered pages.”*® As Senator Byrd exclaimed, “Only God knows
what’s in the monstrosity.””

Denning and Smith, however, conclude that “[o|n the whole ... individual
members of Congress tended to care not so much what others managed to insert,
as long as their own pet causes made it in ... Thus most members held their noses
and voted for it, even as they complained that Congress did too much, too quickly,
and without fair Warning.”18 In other words, rather than crafting a coherent bill,
oriented toward changing a concrete feature of the American legislative landscape,
lawmakers threw together “whatever worked,” focusing on achieving individual
political aims over the construction of a sensible and comprehensible law.

More general accounts of the processes surrounding key legislation underscore
the limited effort dedicated to ensuring the legislation is reasonably comprehensible
to fellow members. Rank and file members of the ruling Republican party in the
usth Congress — a party that enjoys trifecta control of all political branches —
complain about the party leaders “jam[ming]” legislation through' and “coming
up with a proposal behind closed doors” only to “spring it on skeptical members.”*
The rushed passage of the 4o0-plus page tax bill on November 16, 2017, provides a
case in point. ** As John Cassidy writes, “In the days of yore, whenever a major
legislative proposal was put forward, each chamber would spend a good deal of time
discussing and dissecting it. Hearings would be scheduled; experts would be
summoned.” “But ... [in the case of the 2017 tax bill, powerful sponsors] ...
introduced their tax bill, which is more than four hundred pages long, [only two
weeks before the final vote]. The chairman of the Senate Finance Committee . ..
released his version, which is equally long and complicated, [two days before the
vote] ... This pace is more akin to downhill skiing than to traditional legislating.”**

Perhaps the strongest evidence of incomprehensible laws, however, comes from
those who are closest to the text — the federal judiciary. D.C. Circuit Judge
Harry Edwards lamented that the judicial system is “choking, not on statutes in
general, but on ambiguous and internally inconsistent statutes.”” This legislative
incoherence in turn prompts “disagreement among different judges and panels”
with resulting “inconsistency and unpredictability.”** Writing more than so years
ago, Judge Friendly observed this same “incoherent legislative” problem with laws
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that were “defective” in offering useful guidance.® Some of these were laws
“in which the legislature has succeeded in literally saying something it probably
did not mean.”*

Even judges who are explicitly committed to extracting meaning only from the
“plain text” of a statute occasionally acknowledge the problem of incoherence. For
example, while Justice Scalia was on the D.C. Circuit, he remarked that the “Little
Tucker Act claims were ‘so imprecisely drawn’ that ‘[i]ts language could reasonably
be read . .. [in] six quite different ways.”’

Justice Ginsberg dedicated several articles to documenting the “foggy
statute problem” in which “Congress has given us guidance that is defective in
one way or another.”® She provides “a brief, illustrative catalogue” of laws
that are defective in ways that were fully preventable. One set of laws, for example,
used wording that “made Congress’s will unknowable” because the text admitted
two contrasting interpretations.* As Justice Ginsburg notes, “Detecting the will of
the legislature ... time and time again perplexes even the most restrained judicial

mind. Imprecision and ambiguity mar too many federal statutes.”?°

B Explanations for Incomprehensible Lawmaking

So, if everyone is aware that a subset of legislation passed by Congress is incompre-
hensible, how is it that these laws continue to be passed? A search through the
academic literature and judicial opinions provides several overlapping hypotheses
that begin to answer this question.

Curry’s targeted study, Legislating in the Dark, offers the most complete account
both of the incomprehensibility problem and its likely causes. Indeed, our work here
draws heavily from Curry’s study. His central finding is that “meaningful and
pervasive inequalities exist among members of Congress regarding the information
they possess during the legislative process,” and “these inequalities affect the balance
of power and influence in the House.”" “[Tlhose holding formal leadership
positions — party leaders and committee chairs — have extensive information about
the legislation being considered and political dynamics surrounding the legislation.”
Rank-and-file members of Congress, by contrast, “have limited resources and find it
very difficult to become informed about most of the legislation being considered at
any time.”* He identified “both party leaders and committee chairs” as using
“tactics that aggravate the informational inequalities, making their rank and file
even more dependent on them for information.”?3

In their pathbreaking two-part study, Abbe Gluck and Lisa Bressman place some
of these behaviors into larger legal context and underscore the “glaring omission in
the theoretical debates about statutory interpretation . .. [namely,| there has been
little discussion of Congress’s obligations [to pass laws capable of reasonable
interpretation].”?* Their own investigation into congressional practices exposes
the ways that Congress’s “deep internal structural fragmentation” presents
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impediments to Congress’s ability to pass laws that are consistently coherent and
comprehensible.?

Judges similarly chalk up Congress’s deficiencies to both resource limits and
fragmentation in legislative processes. Justice Ginsburg, for example, concludes that
“Congress ... bears considerable responsibility for both federal court creativity, and
federal case generation. The will of the national legislature is too often expressed in
commands that are unclear, imprecise, or gap-ridden.”® Among the underlying
problems, according to the judges, is the lack of adequate deliberation on some laws.
Judge Friendly, for example, noted that members have a finite time [to legislate],
which makes it difficult if not impossible for them to seriously engage in legislative
details for more complicated legislation.?”

The analysis that follows is thus not blazing new trails. Instead, we simply weave
this existing work together through a slightly different conceptual model — that of
comprehension asymmetries.

C Limitation of the Analysis

Before proceeding, it is important to spotlight one difficult issue we explicitly
bracket in the analysis that follows — the question of when an individual law is in
fact incomprehensible to rank-and-file members on one or more given issues.
Reasonable observers might disagree, for example, about whether the Affordable
Care Act (commonly referred to as “Obamacare”)?® and the Dodd Frank Act? are
examples of incomprehensible laws. Some might argue that these particular bills
should not be classified as incomprehensible. Despite the fact that each of the
2010 statutes dealt with complicated issues, they were subject to considerable
deliberations. On the other hand, it is also true that both bills contain some
exceedingly complex, but important, provisions that may not have been adequately
explained to rank-and-file members.*°

Fortunately, we do not need to wade into this taxonomic swamp. Our singular
focus here is on the incentives major actors have to communicate cooperatively in
legislative decision-making. Whether or the extent to which a particular law is
incomprehensible goes beyond the scope of this project. We thus consider only
the why question, without attempting to develop a detailed inventory of which laws
are incomprehensible and which laws are not.

II COMPREHENSION ASYMMETRIES BETWEEN SPEAKER
AND AUDIENCE

Our attention now turns to the question of whether there are institutional design
issues that allow, or in fact encourage, incomprehensible laws to be passed. Our first
pass at this question would seem to suggest that institutional design is not to blame.
A basic civics course reminds us that the intense pressures on members of Congress
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for demonstrating high levels of productivity in policymaking serve to discipline
lapses in legislative professionalism. Congressmen who sponsor and/or vote in favor
of convoluted legislation are supposed to be stigmatized for endorsing bills that
nobody can understand. Moreover, and particularly in the current partisan climate,
bills that are incoherent seem ripe for attack. Indeed, as the vignettes in the previous
section reveal, members do publicize the convoluted nature of bills when mounting
their opposition to them. It seems likely that the powerful constituents who lobby for
legislation would not be happy with incoherent laws either. These imprecise bills
are risky and raise the possibility that some promises may not be kept during the
inevitable implementation battles that follow.

Yet, as we have also seen, the cumulative penalties for incomprehensible laws do
not always outweigh the benefits. Throughout the rest of this chapter, we focus on
several structural incentives built into our institutional design that help explain the
occasional entrance of an incomprehensible law onto the legislative scene. While
these institutional processes, standing alone, are certainly not the sole cause of this
problem, without question they contribute to it.

We begin this section by exploring at a high altitude the background incentives of
our legislative speakers and audiences with respect to cooperative communication.
The designated speaker within our model is the powerful chair or party leader
(not the Speaker of the House) who serves as the promoter of a bill. On the audience
side, while there are a number of potential target audiences, we consider in our
analysis only the rank-and-file members of Congress. There are of course many
audiences for legislation — agencies, regulated parties, lobbyists, courts, and some-
times the general public. However, while each audience is important (and suscep-
tible to comprehension asymmetries), we focus on voting members as the most
important, given their obviously pivotal role in voting on the legislation.

In our orientation below, we consider whether the speaker does enjoy an advan-
tage in processing the meaning of complicated legislative and related information as
compared to the rank-and-file member. We also consider whether the speaker is
motivated to ensure that the rank-and-file member understands the nature and
nuances of his proposed law. If there are comprehension asymmetries between
speaker and audience and the speaker is not inclined to communicate cooperatively,
then Congress’s legislative processes will need to be designed to correct this
problem.

A Rank-and-File Members as Audience

In an essay entitled “Due Process of Lawmaking,” published nearly 5o years ago,
Hans Linde laid out the ideal world of legislative deliberations from the standpoint
of the rank-and-file audience of congressmen. In this ideal world “there is no
place for a vote on final passage by members who have never read even a summary
of the bill, let alone a committee report or a resume of the factual document.”*
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“A member who never attends the committee meetings [would] at least examine the
record of evidence before casting a vote, or be told about it, and [would] certainly
never vote by proxy.”# He imagined that “[t]hese kinds of demands are implicit in
due process, if lawmakers are really bound to a rule that laws must be made as
rational means toward some agreed purpose.”#

However, Linde was quick to note how congressional reality fell far short of this
due process ideal. In contrast to this romanticized account, in 1976 “[a] bill need not
be explained by its sponsor on the introduction — it may, indeed be introduced . ..
with the sponsor’s candid admission that he does not understand it.”** Additionally,
“la] bill need not declare any purpose nor recite any legislative findings. It may be
enacted by members whose minds are wholly closed to reasoned argument because
of prior commitment to one point of view, ignorance and misinformation, lack of
interest and lack of time, or simply because of absence of any opportunity for inquiry
and debate.”

How could the legislative process tolerate uninformed voting? A close analysis of
the rank-and-file voting member’s available resources (our audience) supplies at
least a partial answer. As our more specific itemization of the evidence reveals in the
pages that follow, for rank-and-file members, the costs of understanding complex
bills are exceedingly high. At the same time, most members are badly strapped for
the resources required for effective deliberation. In other words: Congressmen are
limited in their capacities to process all the information being thrown at them and
aren’t provided any real incentive structure for making sure they digest all he
relevant information in a bill.
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Costs of Processing. Consider first the resource limitations of rank-and-file
members with respect to conducting this important legislative work. Although the
number of staff provided to individual members has increased slightly over the last
20 years, most of this added staff is channeled to district offices to serve the home
community and is not assigned to making sense of the bills coming down the pike.
At the same time, congressional staff allocated to assist with committee work is
dropping. See Figure 7.2.4°

To make matters worse, a 2017 study reports that “[play for committee positions
such as staff directors and counsels have fallen by as much as 20%, leading to high
turnover.”” Combined “[f|actors such as long hours, relatively low pay, and decreas-
ing benefits have resulted in an exodus of committee staff from Capitol Hill,”
leading to “an overall loss of legislative capacity and expertise, as senior committee
staffers who possess greater policy expertise and institutional memory are more likely
to leave.”

The support system for rank-and-file member deliberation, in other words, has
decreased over time. At the same time, the size and complexity of the bills that
members must review are increasing.*” Although the bills ultimately enacted are
dropping in number, the size of the bills is sometimes nearly threefold higher today
as compared to the 1960s.>° See Figure 7.3.>*

It follows, then, that as the resources available to members for legislative work
decline and the size of the legislative workload increases, the time and attention
available to members for scrutinizing a bill drops. Indeed, in view of these develop-
ments, some congressional scholars opine that Congress is “elect[ing] to ‘lobotomize’
its internal committee and support agency (e.g., GAO, CBO, etc.) capacity in favor of
allocating more staff to leadership and district offices to support reelection goals.”>
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These resource limitations also provide a partial explanation for why members
and their staff rarely read or discuss the text of bills themselves. Consistent with
Linde’s observations nearly half a century ago, congressional staff concede that
“Members don’t read text. Most committee staff don'’t read text. Everyone else is
working off [the section-by-section] summaries [in the legislative history] ... The
very best members don’t even read the text, they all just read summaries.”” In effect,
given the practical restrictions of being in Congress today, congressmen and
their staffs just don’t have enough time to read all the material in the legislation
they're passing.

Incentives to Invest in Understanding Bills. But what of the benefits to individual
members for doing this difficult processing work? Won’t members who take on
incomprehensible laws be regarded as heroes by their constituents? Won't there be
strong incentives for a few members to read and process information in order to
maintain power?

In today’s highly partisan Congress, however, this good Samaritan activity seems
unlikely. Remember our speaker — the advocate for a bill — is a powerful member of
Congress. In cases in which the bill is sponsored by a rank-and-file member’s own
party, the benefits to pointing out the flaws, particularly in a fragile, complicated
bill, are likely low. Party loyalty is considered essential to congressional survival.™*
Moreover, when the member is not involved in the drafting process, well-intended
scrutiny of the bill may be regarded as hostile rather than collegial. Party leaders may
not appreciate efforts to document legislative incoherence, which in turn requires
readjustments that may not survive constituent pressures. There would thus seem —
in general — to be few benefits associated with sticking one’s neck out within one’s
party to offer improvements, particularly those of the legal and technical nature.

But what if a congressman (and her party) opposes the bill? Wouldn't that be a
perfect opportunity to point out incoherence? Indeed, as we’ve seen, the opposition
is quick to point out when legislation is incomprehensible. But at the same time,
we've also observed how this opposition is not always (or perhaps often) successful.>
Even when buoyed with considerable media attention, some of these major incom-
prehensible laws manage to pass both houses nevertheless. It remains to be seen why
this happens. Perhaps pointing out the incomprehensibility of a bill, standing alone,
isn’t enough to doom it in the political process. The losing party may even be poised
to capitalize on the inevitable (and predicted) problems that arise post-enactment
once an incomprehensible law is passed. By deploying these “I told you so”
strategies, members may ultimately gain the political high ground, even when they
lose the vote.*®

Opportunity Costs. Up until now we have assumed a best case — namely that rank-
and-file members will invest a reasonable amount of effort into understanding bills
and contribute meaningfully to legislative deliberations. Yet in truth, at least some
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rank-and-file members may favor constituency services and reelection campaigns over
their legislative responsibilities.”” If the rank-and-file behave this way, the problem may
not be just deficient speaker incentives, but also deficient audience incentives. We
return to these audience incentives in our reform. But for the analysis that follows, we
assume rank-and-file members will make a reasonable effort to understand the bills,
engage in the legislative process vigorously, and vote responsibly. Since this best-case
assumption presents the greatest challenge to our argument, it provides a way to further
simplify our analysis.

Summary. In brief, the analysis so far has underscored the limited benefits and
high costs to an individual member (and, to some extent, the institution of
Congress itself) to scrutinize legislation for comprehensibility and coherence. As
a result, our audience will generally have a limited capacity to process and
understand complicated bills as well as face few incentives to do this resource-
intensive work.

However, not all congressional audiences are created equally. In particular, when
a bill goes through committee, the benefits to the rank-and-file member on that
committee for scrutinizing the bill increase, sometimes significantly. Members of
the legislative committee may be more motivated to invest resources into making
sense of a bill because they bear some responsibility for ensuring the quality of the
final product. (We discuss later how changing practices in Congress appear to be
making this role less important, however.)

Together the aggregate evidence nevertheless supports the unfortunate fact that
rank-and-file congressional members are “receiving one-sided information to a
greater degree and are spending less time learning about potential solutions” relative
to the past.>® This disparity of resources and information processing does not bode
well in general, but suggests particular worries for complicated bills, especially those
that do not originate in a single committee.

B Powerful Party Leaders and Sponsors as Speaker

The speaker (again, not the Speaker of the House) in our analysis is a powerful
party leader or chair supporting the bill and/or drafting it. These speakers enjoy
considerable advantages in processing the substance of complex bills relative to
other members, or at least in understanding some of the policy choices that lie
behind the bill. As “managers” of the bill, speakers also have a fuller appreciation
of the steps (and possibilities for slippage) involved in drafting the bill text that may
not be evident to rank-and-file.”> On the benefits side, such speakers stand to
reap — in a subset of legislative settings — benefits to bill passage, even in cases
where the law is incomprehensible at the time of passage and remains
unintelligible.
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Superior Processing Capacity. With respect to processing capabilities, our speakers
have access to vastly more resources for processing information in a bill as compared
to the normal rank-and-file members of Congress. Some of this superior capability is
due to the speaker’s role as bill-drafter or promoter, which places him in a superior
position with respect to crafting the policy vision behind the legislation.®

Equally important is the much greater endowment of congressional staff and
resources that these powerful members enjoy relative to rank-and-file members.
While leaders have always enjoyed greater staff and resources compared to rank-
and-file congressional members, the centralization of resources to a few, limited
members has grown severalfold over the last few decades. In a 2010 study, the
Congressional Research Service (CRS) found that staff working for leadership rose
by more than 250 to 340 percent between 1979 and 2009 as compared to much more
modest increases for rank-and-file members, who place most of the increased staff in
district offices.”"

Limited Benefits to Cooperative Communication in Some Legislative Settings.
However, speakers do not merely enjoy greater resources to assess the comprehensi-
bility of the bills relative to members; they also enjoy periodic benefits from
shepherding incomprehensible legislation through the legislative process.

First and foremost, in today’s legislative climate getting any legislation through the
process is a triumph over “congressional gridlock.” Leaders can tout the virtues of a
passed bill, particularly for important topics such as health care, chemical regulation,
or tax reform. Moreover, whether a particular passed law is “incomprehensible” is
difficult to measure. As just discussed, critics must invest considerable energies in
identifying incoherent features and might find it difficult to make this particular
problem newsworthy. The public, for example, may not be concerned (and could
even be relieved) to learn that an unwieldy bill does little more than kick the
controversy down the road to agencies and courts. Incoherent laws may also offer
some resourceful stakeholders the ability to wage war against implementing agencies,
where they may enjoy greater power.”

Second, incomprehensible laws sometimes make it easier for leaders to keep the
party together.”3 This unity is particularly necessary as a result of the well-documented
trend of increasing polarization and partisanship within Congress. As Thomas Mann
and Norman Ommstein explain, “T'he parties have become [increasingly] ideologically
polarized, tribalized, and strategically partisan”® and can become “virulently adver-
sarial” in many of their dealings.®> See Figure 7.4. Incomprehensible laws, then,
provide a way to keep members in line with the political party.

In Legislating in the Dark, Curry traces in detail the ways that information costs
(which in large part consist of processing costs) allow congressional leaders to retain
control over rank-and-file members. These leaders can craft the bills on behalf of
their party, but establish processes — limited in time and extremely high in
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processing requirements — that virtually ensure that most of the members of their
party will not be able to make sense of the law itself, much less trace its implications
in the existing legislative landscape.®® By “keeping [rank-and-file members] in the
dark, leaders undermine the quality of legislative deliberations and dyadic represen-
tation in the House of Representatives.”®7 Speakers, in other words, can use incom-
prehensibility as a proverbial stick — smacking rank-and-file members to keep them
in line and ensure they don’t get hold of too much congressional power.

Third and finally, given the collective aspect of congressional action, speakers and
party leaders can often evade blame when incomprehensible laws are ultimately
passed. Bills change as a result of negotiations and compromise; is the end product
the sponsor’s or drafter’s fault? Safety in numbers may not only spare members from
responsibility for legislative incoherence but also spare our speaker from the stigma
associated with sponsoring incomprehensible laws.

Putting these pieces together, it makes sense why some legislation might not just
pass in spite of but because of its incomprehensibility. In an era of high partisan
debate and deadlock, incomprehensible laws are sometimes the only kind of law
that most people can agree on.

The main question, however, remains: Why don'’t existing legislative processes
and related checks institute strong incentives for speakers to ensure laws are com-
prehensible to rank-and-file members? In other words: Why does the law allow this
incomprehensibility to go unchecked?
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IIT COMPREHENSION ASYMMETRIES IN LEGISLATIVE PROCESS

We now turn to explore these existing practices and procedures in Congress with an
eye to how well they help to encourage cooperative communication in legislative
deliberations.

Before delving into more detailed procedures, however, our investigation begins
on a sour note: There are no explicit requirements within Congress that require
sponsors to craft bills that are coherent or accessible. At no point in a bill’s life — from
initial drafting all the way to the final vote — is there a procedural step that checks to
ensure that the bill is reasonably understandable to other members of Congress, or
even to the bill’s sponsors and promoters. Thus, if all congressmen voting “yea” on a
complex bill concede they have no earthly idea what they were voting on, no
congressional rule or procedure is violated, and the resulting law is perfectly legal.

A number of authors have expressed concern about the lack of systematic checks
on legislative coherence.®® In his writing in 1963, Judge Friendly attributed the
occasional passage of incoherent laws to the absence of these kinds of internal
review mechanisms within Congress.*” In his study of Congress’s passage of the
Truth in Lending Act, for example, Ed Rubin discusses at length the absence of
methods and processes to ensure competent policy analysis with Congress.”

This absence of a formal check on incomprehensible legislation is not a particu-
larly good omen for the analysis to come. But in an institution as complex as
Congress, there are undoubtedly other practices and procedures at work that could
encourage cooperative communications between speakers and their audience. It is
to these more intricate procedures and practices we now turn.

The investigation begins with an analysis of the incentives of the conscientious
Rule-Follower sponsoring a bill. We then explore the net incentives of the scheming
Rule-Bender who seeks to enlarge his sphere of power by exploiting gaps in process.

A Rule-Followers

At first blush, one would imagine Rule-Following bill-drafters to be eager for
rigorous, informed deliberation by congressional colleagues. However, we will see
in the analysis that follows that ingrained procedures and requirements in Congress
may actually impede Rule-Followers in their efforts to produce a bill that is
reasonably accessible to fellow congressmen.

Some of these procedural impediments not only undermine the audience’s
understanding of the bill but can impede speakers themselves from fully compre-
hending a bill's meaning and implications. There are in fact two distinct challenges
for dedicated Rule-Followers in cooperatively communicating. First and perhaps
most challenging, the Rule-Followers themselves are beholden to law-text drafters
and other congressional staff to adequately capture the policy vision and put it into
legal language.” The Rule-Followers thus experience comprehension asymmetries
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of their own with respect to the drafters of legal text who have a superior grasp of the
bill. Second, the Rule-Followers then must cooperatively communicate their know-
ledge (including their lack of understanding of the intricacies of the legal text) to
rank-and-file in the course of persuading them to vote in favor of the bill.

Under both circumstances, the rank-and-file may not be fully apprised of the
contents of the bill.

1 Bill-Drafting

Our tour of legislative processes begins at the earliest life stage of a bill - the drafting
process — and identifies several challenges that can impede the ability of Rule-
Followers to ensure the bill is reasonably comprehensible. Current congressional
practice (within which the Rule-Follower operates) tends to both disperse and
fragment the drafting process, which allows a number of different entities to become
involved in crafting the basic terms of a bill. As a result, the bill may become more
complicated and unwieldy.

A DELEGATED AND FRAGMENTED AUTHORSHIP

Since the Rule-Following speakers in our analysis are typically the powerful advo-
cates of a bill, we would assume the basic conventions of authorship and attribution
would serve as a powerful disciplining force to ensure resulting bills are of high
quality. A speaker would not want to propose, much less support, a bill that is
incoherent in important respects.

Yet, it turns out that even the most conscientious, Rule-Following speakers typically
do not draft their own bills, and some may not read them carefully once drafted. The
true bill-drafters in Congress generally consist instead of an assortment of interest
groups, administrative agencies, committee staff, and the staff in Congress’s Office of
Legislative Counsel. Sometimes each of these groups has a hand in drafting a bill, and
in other instances only one of these characters is the actual author. But in many cases,
bills will be drafted by someone other than the sponsors and their personal staff.

The resulting delegation of authorship, as a matter of institutional practice, leads
to attenuated control as well as potentially significant fragmentation in the drafting
process that may cause even the Rule-Followers themselves to sometimes be
unfamiliar with the precise terms of the bill they are introducing. Yet despite these
challenges, “there is currently no mechanism for coordinating drafting behavior” in
Congress among these various drafting sources.”” Atiyah and Summers conclude,
“This lack of centralization in the drafting of federal legislation in America is itself
the cause of many problems arising from the use of legislation as a source of law.””?

Risks of incoherent bills, along with other quality control problems, appear to be
at their worst when private parties and agencies serve as the primary drafters.”*
Commentators note that these lay drafters (especially private parties) can be particu-
larly inexpert in legislative drafting, and yet some evidence suggests these private



220 Application

parties may well draft the majority of bills introduced into Congress.”” Private parties
also have their own axes to grind that may impact the text in subtle ways that even
the sponsor may not fully appreciate or even notice. Despite these risks, externally
prepared bills are not always (or perhaps often) reviewed or edited by Congress’s
centralized Office of Legislative Counsel.”®

Almost all of the remaining bills are drafted in-house by the staff in congressional
committees and by Congress’s Legislative Counsel Office. Congressional commit-
tees generally have counsel on staff who are able to do the fine-grained work of
legislative drafting; this specialist might take the first crack at drafting major bills. For
its part, the Legislative Counsel Office consists of a nonpartisan group of expert
lawyers whose primary job is to translate a sponsor’s policies into legislative text.
Because of their expertise, there is widespread agreement that the existence of this
Legislative Counsel Office improves the coherence and legal rigor of the resulting
bill. Indeed, even expert counsel in committees may engage this Office to check and
fine-tune their own drafting efforts. But, given the attenuation between sponsor and
drafting, there are also reasons to expect that in some cases the resulting “disconnect
between text and policy””” will create room for errors and sometimes increase the
processing costs needed to understand a bill.

This disjointed legislative drafting process can lead to a number of possible
misunderstandings and sources of inflated processing costs in the resulting legisla-
tion. First, there are multiple steps in the assembly line in drafting a bill. According
to Gluck and Bressman, staffers who work for members or sometimes even commit-
tees typically prepare policy bullet points or outlines that the lawyers in the Legisla-
tive Counsel’s office turn into statutory text.” The members, then, convey the
policies to staff who convey the policies to the Legislative Counsel who then turn
the policies into draft legislation. But the necessary feedback loop that closes the
circle — namely sponsor scrutiny of the final product — is sometimes and perhaps
almost always absent. In the Gluck and Bressman survey, for example, the “non-
Legislative Counsel staffers told us that they often are not capable of confirming
that the text that Legislative Counsel drafts reflects their intention.”” Gluck and
Bressman found multi-layered problems: “Our ordinary counsels reported that the
difficulties of understanding technical statutory language and of tracking the numer-
ous statutory cross-references and amendments to preexisting legislation make
penetrating the language that Legislative Counsel generates challenging even for
staffers who are lawyers.”®

There also does not appear to be close oversight of the legislative drafting by the
Rule-Followers or their staff, at least in some cases. Gluck and Bressman conclude,
“Our findings cast doubt on whether members or high-level staff read, much less are
able to decipher, all of the textual details.”® As one staffer conceded: “Leg. Counsel
rewrites it and sometimes changes it. It’s kind of like translating the Bible.” Another
remarked that “Legislative Counsel drafts, and the staffer doesn’t have the law
degree or expertise to evaluate what Legislative Counsel did.”™
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Second, and further complicating the role of these nonpartisan drafters in the
crafting of a bill, is the fragmentation and variation within the Legislative Counsel’s
office itself. Apparently, the disjointed committee jurisdictions within Congress are
mirrored in similar silos in the staff working for Legislative Counsel. Those working
in the Counsel office concede that the fragmentation leads to very different drafting
practices, word choices, and even the role that the Counsel plays in a given topic
area. For example, in some areas, Legislative Counsel play a major role in text
drafting, but not in others.”> The role of Legislative Counsel also varies depending
on the source of the originating text or policy. As noted, in cases where private
parties draft the statute, as one example, Legislative Counsel play a less central role
than in cases where they prepare the first draft from scratch.™

Third, it is common practice for Rule-Follower sponsors to typically draft a single
statute with multiple audiences in mind, and this fact can further complicate the
internal coherence of a bill. One Legislative Counsel staffer reports that the profes-
sional office is used to draft the technical parts of the statute, but most statutes
contain other more expressive messages directed at constituencies (or sometimes
drafted by them). For these portions of a bill, Legislative Counsel is not involved in
the drafting process.*> Thus a statute can be sliced into pieces with each piece
drafted by a different author and directed to a different audience (e.g., court versus
industry benefactor) and written with different communicative goals in mind
(the latter being clear communication and the former being accurate rendition of
the details, such as they are).%

B FRAGMENTED COMMITTEE JURISDICTION
The fragmentation introduced into bill-drafting by turf-conscious committees has
been a longstanding problem in Congress that may also adversely impact the
coherence and comprehensibility of some of the Rule-Follower’s bills.*” Gluck
and Bressman observe, based on their surveys, that “the division of Congress into
committees creates drafting ‘silos” that exacerbate drafting fragmentation and also
‘turf consciousness that incentivizes drafting to protect jurisdiction.”®®

In particular, survey participants report that “committees draft statutes to keep
matters within their own jurisdiction, even if doing so requires contorted language
and not the ‘ordinary’ language that courts presume drafters use.”® Fifteen percent
of the participants volunteered that “committees go out of their way to draft statutes
so that agencies within their jurisdiction will implement them.
even when the “fit is unclear.””" One survey respondent elaborated that
tee jurisdiction is really important to how stuff gets drafted ... It affects general
policy approaches, leads to contorted ways of talking about things in legislation . ..

7”90

This is the case

@

Commit-

you try to phrase the policy to keep it in your committee.”?*

Different committees also have different practices, use terms differently, and
diverge in the types of staff they hire and their role in drafting.”> None of these
divergences necessarily will lead to more incoherent and incomprehensible laws.
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But the fact that there are so many varying practices with staffs playing different roles
creates still more opportunities for confusion that might be expressed in the resulting
statutory texts. As one staff survey participant observed, “some members don’t use
lawyers in drafting and it’s more sloppy.”?*

2 Adjusting Bills to Achieve Better CBO Scores

The Rule-Follower’s bill must also provide a “Congressional Budget Office”
score as a bill leaves committee, but this requirement can create pressure on the
Rule-Follower to adjust the bill in ways that can make the bill less coherent and
accessible. More specifically, Section 402 of the Congressional Budget and
Impoundment Control Act of 1974 requires the Congressional Budget Office to
develop a cost estimate for every bill passing through committee, except bills
originating within appropriations committees.”> The score provides ready informa-
tion to all congressional members on the approximate costs involved in implement-
ing the bill. In theory, then, the score places a highly accessible “price tag” on all
bills, including those that are unwieldy or otherwise incomprehensible.

There is some preliminary evidence that this well-intended effort to identify the
financial implications of a bill can take a toll on drafting practices. In order to keep a
bill on or below the target amount, Rule-Followers may inadvertently produce a bill
that becomes more convoluted. Coherence takes a back seat to obtaining an
impressive CBO number. In Gluck and Bressman’s study, for example, survey
participants reported that they “routinely change the bill text to bring legislation
within a budgetary goal.”® One respondent even volunteered that the budget score
can affect how much detail to put into legislation versus leaving the issues ambigu-
ous.”” Other commenters report other forms of gaming of the CBO process in order
to manipulate the budget score.%”

3 Post-Committee Amendments

As the legislation-crafting process proceeds, Rule-Followers lose more and more
control over the coherence of their bill as members take advantage of the opportun-
ity to amend bills on the floor. In some cases, unlimited amendments are allowed.””
In fact, “amending marathons” are not uncommon. “[Slince amendments may
make a bill more broadly attractive or at least give the sponsors of successful
amendments a greater stake in the legislation’s enactment” ... “[t/he adoption of
floor amendments may enhance a bill’s chances of ultimate legislative success.”*”
Barbara Sinclair even found “[ajmending marathons are [in fact] associated with
legislative success. Bills subject to ten or more Senate amendments decided by roll
call votes are more likely to pass the Senate and more likely to become law than are

other measures.”**



Comprehension Asymmetries in Legislative Process 223

Yet while this amending activity does help gain buy-in and can sometimes add
useful adjustments, at the same time, unrestricted amendments also seem capable of
compromising the coherence and textual integrity of a bill. Committee and party
leaders do sometimes attempt to anticipate and placate disgruntled senators in
advance before the bill reaches the floor (taking the form of post-committee
adjustments), but this anticipatory work is not always successful.'”* Either way,
the resulting amending activity may place significant pressure on the internal
coherence of a bill by introducing various ad hoc compromises inserted after the
fact to make the bill more politically palatable.

4 Negotiations and Compromise

Most challenging for the Rule-Followers, however, is the effect of inevitable, infor-
mal legislative deliberations and negotiations on the coherence of the emerging bill.
The multiple steps (or “obstacle course”)** that a bill must pass through means that
“even those working on the statutes themselves cannot always predict whether they
will be able to touch, or fix, them later in the process.”’** In some (but not all cases),
rather than a deliberative process that over time produces an increasingly coherent
piece of legislation, the realities of legislative bartering and negotiation can lead to
the opposite — a type of Mr. Potato-head statute with each interest adding their own
appendage to the legislation.

The adverse effects of this necessary compromise on comprehensibility have been
of continuing concern to congressional scholars. In 1987, Atiyah and Summers
noted how the imperative of compromise in Congress leads to legislation that can
often be both confusing and inconsistent."”> Melnick similarly observed that the
fragmented process in Congress, coupled with the challenges of reaching agreement
on controversial issues, cause “many” statutes to “lack coherence, fail to resolve

7106 Kagan observes

controversies, or even incorporate inconsistent requirements.
that although American statutes have always been “less carefully drafted and hence
less coherent than those of the British Parliament ... in an era of divided govern-
ment and weak political party unity, American legislation has gotten worse.” The
statutes are “painfully stitched together by shifting issue-specific coalitions.””
Graetz observes in the tax context how unconstrained congressional negotiations
“create[] the lack of a coherent vision of tax equity. This, coupled with [the tax law’s]
complexity, has made the tax code unstable.”® And, in his empirical work
on complexity in legislation, Curry finds a positive correlation between bills that
attract substantial interest from lobbyists and bill complexity, with a coefficient that
is statistically significant."*

There are at least two more specific sets of challenges that arise for Rule-Followers
as their bills are subject to these negotiations. Each challenge threatens to compli-
cate a bill and thus increase the processing costs required for other rank-and-file

members to make sense of the draft legislation.
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A FAVORED WORDS AND “SAUSAGE-Y” BILLS

In Gluck and Bressman’s study, the art of compromise can sometimes lead to the
insertion of key words that a particular member of Congress or engaged constituency
demands. These words often do not serve to illuminate but instead complicate the
meaning and implications of the law. One interviewee noted, for example, that
“sometimes the lists [of words] are in there to satisfy groups, certain phrases are
needed to satisfy political interests and they might overlap.”° Rule-Followers may
nevertheless opt for these compromises because the insertion of favored items or
“gimmies” to pacify some opponents helps grease the wheels for bill passage.

Yet, the coherence and precision of bills can be compromised when words are
selected to make various constituencies happy rather than arrive at a coherent legisla-
tive statement. These compromises over word choice create possible sources of
inconsistency not only within but also between statutes. For example, only g percent
of the respondents in Gluck’s and Bressman’s sample reported that “drafters often or
always intend for terms to apply consistently across statutes that are unrelated by
subject matter.”" One legislative staffer nicely sums up this incremental compromise
approach and its impact on the comprehensibility of the resulting legislation:

We've been working on this bill very hard recently and I was talking to
somebody ... and he was saying, “okay, alright, so we’re done with the policy part
of it, now let’s do the politics part of it.” And ... I knew exactly what he was
saying ... Okay, now here we are talking about “can you put this in? Will X buy it?
WIill Y buy it? Will Z buy it? No, Z won’t buy it. Okay forget it. Can we word it like
this? No. Why? Okay, Y won'’t buy that, but Z will.” And so you go through that
period and what I think is that if you actually have enough time to do that, you can
kind of — it’s still sausage, but you can kind of get it to work. When you have to do it
at the last minute, especially on these bills that are really complicated . .. when you
start doing that in the last minute, it’s just, it's bad."*

B EXCESSIVE AMBIGUITY

Another coping mechanism used by Rule-Followers to avoid deadlock in negoti-
ations is to replace precise terms with select ambiguous terms. The use of this tactic,
however, tends to make it more difficult for rank-and-file members to understand a
bill and its implications. In The Devil Is in the Details, Rachel VanSickle-Ward finds
that “on a high-profile issue, legislators and executive actors often choose ambiguity
as a political strategy to achieve compromise.” Ambiguity also helps avoid oppos-
ition from high-stakes groups who might object to specific language. Rather, “leav-

»

ing ‘loopholes,” ‘flexibility,” or ‘wiggle room™ is a safer legislative course."*
VanSickle-Ward even shows that the number of times ambiguous terms are used
increases when the vote on an issue is likely to be close and/or the issue being
discussed is highly salient."> (Lower salient issues can typically be hammered out

with more clarity because the stakes are lower; contention on these issues actually
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facilitates specificity.)"® Of course, ambiguity does not always succeed; sometimes
the issues are deadlocked and the bill fails."” But when controversial legislation
passes in a sharply divided Congress, significant ambiguities in the legislation are
likely.

Ambiguity does not translate directly to incomprehensibility.™® But in some
cases, ambiguity could be considered a first cousin since the use of ambiguous
terms increases processing costs, particularly when it involves some uncertainty
and complexity with regard to what a law means. One state legislator in VanSickle-
Ward’s study summed it up this way: “[Ambiguous language means] you're not
hurting anybody’s feelings and you're not causing anyone to say ‘[explicative] I'm
not going to vote for that,” whereas they can say ‘well ... it means this,” and they
can walk off feeling good and the other person walks away thinking it means the

exact opposite.”"?

B Rule-Benders

Rule-Benders — again, the party leaders and committee chairs that sponsor or are the
driving force behind bills — will use incomprehensibility to expand their power base
and gain control over the rank-and-file. As long as legislative processes do not
sanction or even call attention to incomprehensible bills, Rule-Benders will find a
way to use this neglect to their advantage.

1 The Curry Study

In Legislating in the Dark, James Curry traces a variety of ways that powerful
congressional leaders exploit comprehension asymmetries in the House to gain
greater control over rank-and-file members. These tactics include negotiating
behind closed doors while keeping the legislative language secret up until the very
last minute, changing the legislation immediately before its consideration, and
manipulating the complexity of the legislative language itself.”*

The resulting tactics help Rule-Benders leverage greater party loyalty on legisla-
tion. Specifically, because members cannot gain independent information to under-
stand the bills, they line up behind party leaders and find it more difficult to
defect.”™ FEven the basic policy vision behind the law can be communicated to
rank-and-file members in ways that are not accessible or accurate. And leaders can
do this precisely because rank-and-file members lack the time and expertise to check
those representations against the bill’s text.

Incomprehensibility also impedes those who seek to oppose the bill from gaining
purchase on the bill's content. This is particularly true when complex bills are
rushed through the system. One frustrated minority leader staffer observed:
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Where we can be given notice of a bill, and sometimes a pretty substantial bill, that
is coming to the floor the next day, we get that notice the night prior, sometimes at
midnight or something like that. In that case we're really scrambling. So the
information that we are coming up with, one, we don’t have access to it, two, we
don’t have time."

Curry’s quantitative analysis in fact reveals strong correlations between complex bills
and sponsorship by powerful leaders in the House. While this does not imply that
powerful leaders actively sit down and attempt to make laws more incomprehen-
sible, it could suggest that leaders are attracted to or do not hesitate to make bills
more complex since these bills carry some advantages in bringing discipline to the
rank-and-file. Curry concludes from his analysis that “majority leadership priority
bills [were] . .. significantly more complex than other bills . . . by almost one-third of
a standard deviation.”** Curry’s analysis also reveals that bill complexity is increas-
ing over time,"* although this observation does not cut across all legislative areas.

Curry also finds that this incomprehensibility matters; the resulting bill complex-
ity can and does adversely affect the audience’s ability to understand a bill. In some
legislative settings, “the information encompassing their [rank-and-file members’]
worlds is crushing and cacophonous. The challenge for them is not simply to accrue
information but to identify the useful information within their time and resource
constraints.”*> One member observed that understanding a bill that is being rushed
is “like going to a neurosurgeon and asking for brain surgery and him saying it will
take ten hours and you asking him if he can do it in thirty minutes.””*® Another
member noted that even when “[tlhere was usually enough time [to read the
bills] ... it was like reading a computer program. The language is dense and hard
to understand.”*”

Finally, and most relevant to the Rule-Bender categorization, is some evidence
that these maneuvers are deployed deliberately.** Among the techniques Curry
identifies for keeping members’ processing costs high are:

e “[Plackag[ing] legislation in an omnibus bill that is hundreds of pages
long, deals with a multitude of issues, and is time consuming for rank-
and-file lawmakers to process™*?

e “[Dlrafting] legislation to be more difficult to read, using more tech-
nical jargon than is necessary, writing provisions in a way that is less than
straightforward, or burying the lead by including significant provisions
toward the end.”°

e Making last-minute changes to bills that are not recorded in track change
and are inserted into non-searchable PDFs."3!

e Restricting release of the bill to the public so that members cannot
consult expert stakeholders for input.'**

o Controlling the release of bills so there is no time for amendments or
negotiations on terms before it reaches the House floor.”
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Some Rule-Benders even fess up to the occasional use of these exploitive tactics,
particularly with regard to withholding an accessible summary of how a bill is likely
to work in practice. One staff from a party leader conceded using these tricks but
argued they were ultimately harmless; “unless you are a committee staffer that wrote
the damn thing” members won’t understand the implications of the bill even if they
read it. “So this whole ‘read the bill” stuff is almost a little bit disingenuous, because
reading five lines referencing some part of the code isn’t going to help you at all.”3+
As a result, members on both sides of the aisle find themselves dependent on
sponsors and party leaders to explain the “big stuff” about what the bill will actually
do in practice.””

The target audience appears well aware of at least some of these exploitive tactics.
One rank-and-file staffer aptly summarized how his own party uses incomprehen-
sibility to gain control over the vote:

There will be some information given out about the bill that is more detailed and
less accessible. On things they might not want you to understand because you
might vote against it, they will be less clear. And on things that they are full-throatily
behind they will be more clear.’

Even attentive members — those who are especially interested in a given area of
legislative activity — sometimes find themselves unable to muster the resources to
participate. As Curry notes, “Even if a few skeptical lawmakers do allocate the time
necessary to scrutinize the information legislative leaders give them” and find that
legislation problematic, “these efforts will have consequences only if these skeptical
lawmakers have the resources, contacts, and clout to convince a significant number
of their colleagues that their leaders are misleading them.”*3”

As a result, because they are adrift in a sea of unprocessed information, most
members find they must resort to looking for “proxies” to determine how to vote and
when to support legislation. Those proxies — not coincidentally — are in large part the
same chairs and leaders who attempt to exploit information-processing costs in order
to gain the trust of the rank-and-file members.® As one rank-and-file member
interviewed for Curry’s study ultimately conceded:

People would say, “You mean you don’t understand every vote you take?” Well
certainly [ don’t! No way! There’s not enough time! Even my staff, as good as they
were. So you find credible members on the other committees. And staff would find
other staff that they trusted.”?

Yet relying on these proxies for legislative guidance does not always work in advan-
cing the goals of individual rank-and-file members."*> Curry’s case studies reveal
instances in which members who vote the party line in favor of a convoluted law
later discover that the bill conflicts with their own district’s unique interests. In one
case, for example, party leaders advanced a purportedly benign bill calling for an
EPA/NAS study of the effects of using ethanol in vehicles.'* But the detailed
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provisions in the bill (not summarized in the sponsor’s memo) effectively ensured
the study would kill EPA’s plans to use ethanol. This in turn undermined a large
economic base in some congressional districts. However, based on the skewed
information, Midwestern rank-and-file members who would normally oppose the
bill unwittingly supported it."*

“In short, leaders can use their information advantages to persuade lawmakers, in
part because lawmakers are persuadable.”# The result is a concentration of power
in a few leaders, with greater polarization between the parties. In fact, based on his
quantitative analyses, Curry concludes, “Bill complexity has the most robust effect
on partisanship, with every test indicating that more complexity results in more
partisanship.”#

2 Unorthodox Practices

Rule-Benders may also take advantage of the opportunity to bypass established
congressional procedures intended to enhance deliberation and cooperative com-
munication by utilizing a variety of “unorthodox practices.” Taking advantage of
these unorthodox practices puts the rank-and-file at an even greater disadvantage in
understanding the terms of bills and hence may grease the wheels for bill passage by
controlling deliberations. And Barbara Sinclair found that these efforts pay off; for
bills “subject to two or more special procedures and practices in both chambers,
78 percent were successful; at the other extreme, if subject to none in either
chamber [hence following the conventional path], only 48 percent were
successful.”'#

While Sinclair identifies a number of unorthodox practices in use today by
Congress,"*° there are two in particular that tend to exacerbate existing comprehen-
sion asymmetries.

A ECLIPSING AND BYPASSING COMMITTEES
Historically, congressional committees were used to provide opportunities for a
subset of the rank-and-file to engage more deeply in the focused review and fine-
tuning of draft legislation.”*” One prominent congressman from the middle of the
last century was quoted as asserting that “g5 percent of all the legislation that
becomes law passed the Congress in the shape that it came from our committees.”
He continued, “if our committee work is sloppy ... our legislation in 95 percent of
the cases will be bad and inadequate as well.”™

Particularly over the last few decades, however, the power of committees has been
eclipsed by increasingly powerful party leaders. Two changes deserve particular note
in this regard. First, and in contrast to past practices, the majority party in committee
sometimes operates as a unified block. Sinclair reports, for example, that while
“[t/he rules allow the minority to offer amendments . . . consideration is perfunctory
and all are voted down, with the majority voting in lockstep.”4” This eclipsing of
minority views does not occur for all legislation. But legislation that sparks “high
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partisan polarization” can trigger these divides that leave the minority effectively cut
out of the deliberative picture.” The result is less opportunity (and hence incen-
tive) for the rank-and-file to invest scarce resources in understanding a bill. This is
particularly true for minority members, but could impact all members to some
extent. Thus, while committees still do not operate as a rubber stamp for leaders,
commenters note how this party dominance has caused the committees’ influence
to wane as compared with the heydays of “committee government.”"'

Second, Rule-Benders sometimes manage to bypass the committee altogether,
foreclosing this important opportunity for select rank-and-file members to engage
more meaningfully with a bill. Statistics from the n2th Congress reveal that
41 percent of the bills did not go through committees of either the Senate or the
House. Sinclair reports that “in the Congresses of the 1960s through the 198os for
which data are available, the committee was bypassed in the Senate on 7 percent
of major measures; for the 103rd through 110th Congresses, the average increased to

7”152

26 percent; and from 2009 to 2014, it was 52 percent. See Figure 7.5. Perhaps not
surprisingly, as their services are bypassed, the deliberative work of the committees
declines accordingly. Ornstein reports that the number of committee and subcom-
mittee meetings dropped in half from the 1960s to the early 2000s."3

The conference committee — deployed to iron out the House and Senate

differences — is also regularly bypassed in this new world of “unorthodox
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lawmaking.” In the first year of the 112th Congress (2011-12), out of 91 total measures
that went through both houses, only three ended up in a conference committee.
“['TThe rest were worked out by leadership deals, special legislative processes such as
reconciliation, or ‘preconference’ — a process in which differences are negotiated
behind the scenes by staff, and then each chamber passes the amendments necessary
to make the bills identical without going through conference.”>*

When the committee process is bypassed, it reduces the scrutiny that rank-and-file
members can provide to bills. The minority is particularly handicapped, not only
because of processing costs, but also the lack of opportunities for deliberation.
Sinclair observes that “[s]ince the mid-19gos the minority party has to a large extent
been excluded from decision making at the prefloor — and often also at the post-
passage — stage on the most highly visible major legislation in the House.””>> And,
while some deliberation can occur on the floor, the combination of highly complex
legislation and restrictive rules at least in the House make the possibility of mean-
ingful deliberation effectively illusory.'

B THE RISE OF OMNIBUS BILLS

Another increasingly unorthodox practice used by Rule-Benders that was “rare”
before the 1980s is the bundling of single-subject bills together in a large omnibus
bill.">” These bills are “usually highly complex and long” precisely because each
omnibus bill addresses “numerous and not necessarily related subjects, issues, and

758 Omnibus bills can be huge, easily stretching to more than 1,000

programs.
pages.™ An example is illustrated in Figure 7.6.

Omnibus bills are typically created by the party leaders to overcome gridlock that
might otherwise block individual legislative proposals.’® By combining different legis-
lative proposals, an omnibus bill helps increase buy-in since more members will see
something in it they like. Omnibus bills can also increase buy-in because members are
not sure what is in the legislation. In these bills, “party and committee leaders can
package or bury controversial provisions in one massive bill to be voted up or down.”!

As a general matter, omnibus bills are considered to be much less transparent,
lack legislative history, and are difficult to understand.*®® Given the rank-and-file
members” higher processing costs associated with understanding and evaluating the
merits of an omnibus bill, it is perhaps not surprising that these bills tend “to be
adopted with litlle debate or scrutiny.”® Indeed, typically “[o]mnibus legislating
moves lawmaking behind closed doors. Rank-and-file members are given few if any
opportunities to change the final package. More errors, mistakes and waste may
creep into the final legislation as a result.””*

Omnibus bills dramatically raise members’ processing costs, but precisely because
they are so blatant with respect to limiting congressional deliberations, omnibus bills
are also relatively unusual. They are most common in extreme settings, for example,
when leaders can utilize end-ofssession pressures and the fear of a government
shutdown to force the adoption of the package with minimal debate. In the leaders’

view, “it’s the only way to push a budget through the gridlocked Senate floor.”®>
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Joshua Tauberer, “How a Complex Network of Bills Becomes a Law: Introducing a New Data Analysis of
Text Incorporation!” Government Track, Jan. 7, 2017, available at https://medium.com/@govtrack/how-a-
complex-network-of-bills-becomes-a-law-9972bg624d36

3 Public Choice Theory

The possibility that Rule-Benders might promote statutes, even when they do not fully
understand them themselves, is at least partly explained by longstanding public
choice theories of congressional behavior. In his classic 1987 article, McNollgast
hypothesized that one means Congress uses to control policy is through “stacking
the deck” procedurally to benefit favored constituencies in subsequent agency rule-
makings."® McNollgast noted that the use of these procedural delegations increases in
heated controversies. “[A] high level of conflict among congressmen creates an
incentive to delegate increasingly large regulatory scope to an administrative agency”
with procedures that at the very least are likely to slow agency progress."?

In the case of incomprehensible laws, the use of this “deck-stacking” technique
can be both more subtle and devious. Rather than inserting terms into a law that will
advance the interests of favored constituencies during implementation, the goal of
this technique is to promote incomprehensible laws that are likely — by their very
nature — to encounter substantial delays and implementation challenges. Incompre-
hensible legislation may, in fact, be more effective than procedural “deck-stacking” in
settings where regulatory inaction is beneficial to influential stakeholders.

Indeed, a very clever Rule-Bender can take this public choice strategy further by
tossing in a handful of favorable substantive provisions to appease the thinly
financed opposition. As long as the law is replete with contradictions and unresolved
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complexities, it will likely face a long and tortured path during implementa-
tion, and the bones thrown to the opposition will not materialize in practice.
Yet the speakers have significantly more insight into the extent of this internal
incomprehensibility and can fool the rank-and-file into placing more confi-
dence in the bill than is actually warranted.’®® Moreover, and consistent with
Fiorina’s 1982 “shift the blame” theory, incomprehensible laws can allow
Congress to gain credit in the short-term by overcoming gridlock and shifting
blame in the long-term if constituents lose battles during the agency’s

implementation.*®

Box 7.1 Comprehension Asymmetries in Legislative Process

e Bill drafting is institutionally
fragmented in ways that leave even the
speakers unable to process some bill

text.
The RUIC-FOIIOwer o Bills may need to be adjusted to obtain
better CBO scores, even though the
Party Leader terms of the bill can become more

complex as a result.
e Post-committee amendments are
outside the control of the sponsors.
Why are some processing costs passed e Negotiations and compromise can
through to rank-and-file members rather than complicate the bill.
internalized by the bill drafters?
AND

e There is no requirement that bills be
comprehensible, so why invest the
effort unless it becomes essential to

passage?
The Rule-Bender
o Utili thod tices, lik
Sponsor or Party PO e FE S o
bills.

Leader

e Take advantage of rank-and-file
members’ limited processing ability by
expanding the size and complexity of a
bill.

e Make last-minute changes to bills that
are not recorded accessibly.

e Limit the time available to review a
bill.

How can the processing limitations of rank-
and-file members be overloaded in a way that
shifts control to sponsors and leaders?
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4 Summary

In sum, the ability of Rule-Bending congressional leaders to profit from comprehen-
sion asymmetries resonates with both theory and evidence. As Curry summarizes,
“[Llegislative leaders can exercise impressive influence over congressional policy-
making by using their procedural prerogatives to exploit the asymmetrical possession
of information within the chamber.”7°

Moreover, as more attentive groups are kept in the dark, the diversity of views and
engagement drops and a few high stakes leaders dominate the deliberations.
“By restricting information and accelerating the legislative process, leaders are
minimizing the voices and influence on policymaking of representatives, interests,
and ultimately constituents. The process becomes decisively top-down, driven by the
goals and interests of those in leadership posts.

Fortunately, Curry’s research suggests this incomprehensibility occurs primarily
in high priority, partisan bills, particularly when a party leader’s power is threatened
by other leaders or constituencies.”” This is in part because the strategy is neither
costless nor certain; in some cases, rank and file members do fight these strategies.

7171

Curry’s study also reveals that many members are generally suspicious of the infor-
mation that leaders provide.'””?> With that said, because members have finite time
and resources, they must pick the bills over which to spend time and effort to
appease their suspicions. In the remaining cases they are generally at the mercy of
the leaders’ skewed information.

IV DOES INCOMPREHENSIBLE LAWMAKING MATTER?

Before discussing reform possibilities, we consider several important reasons why the
problem of incomprehensible lawmaking may be best left alone. Most obvious, the
legislative process is exceedingly complicated. Adjusting this one incentive for
cooperative communication may upend even more important incentives within
lawmaking, setting into motion a series of unintended consequences. While we
ultimately introduce several preliminary reform ideas for purposes of discussion, the
objections cataloged subsequently underscore the importance of proceeding both
cautiously and conservatively.

A Maybe Incomprehensible Laws Are Rare

Several strands of evidence suggest that incomprehensible laws might be only a
minor annoyance, and if so, any reforms to address incomprehensible laws would
equate to using a “missile to kill a mouse.””* First and foremost, since there are
clear reputational costs for sponsors in particular and Congress in general to pass
incomprehensible laws, these costs should generally suffice to discipline the
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prevalence of incomprehensible laws. Past media reports and internal sanctions
suggest very high costs to sponsors and party leaders who resort to these practices.
Political scientists reiterate the significant, informal sanctions in place to penalize
the advocates of complicated bills, at least for omnibus legislation.'”> Sinclair also
notes that leaders are aware that ramming omnibus bills through the process can
generate a great deal of hostility from within the party. As a result, incomprehensible
laws may be passed only in “extraordinary” circumstances.'7®

Second and as noted, there are multiple well-established opportunities in place to
check legislative incoherence. These traditional legislative processes include mul-
tiple review steps that can serve to sharpen both the policy and the text of the bills.
By requiring sponsors to “opt out” of conventional processes, the existing legislative
system adequately constructs a default that favors coherent legislation.

Third, powerful interest groups and engaged agencies will also dedicate energy to
improve the comprehensibility of a bill when it inures to their interest. Private
parties who succeed in extracting benefits from a bill will be particularly eager to
shore up the rigor of that language to protect their bequest. Agencies will similarly
find reason to engage in the legislative process to ensure the delegations are at least
coherent. In his recent study of the agencies’ role in legislation, for example,
Christopher Walker discusses how Congress regularly solicits the regulatory agen-
cies for technical drafting assistance. Agencies report that even when they do not
support the legislation, they devote considerable resources toward weighing in at a
micro-level to minimize downstream damage.'””

Nevertheless, and despite these and other important checks in the system, there
is a worrisome undercurrent running through the literature that suggests that the
problem of incomprehensible legislation is significant enough to deserve closer
scrutiny. Gluck and Bressman report a systemic “‘passing the buck’ feel to virtually
all of our respondents’ comments about Congress’s obligations [to the courts] . ..
but [they] did not seem incentivized to act on it

“[clorrection of ambiguities and omissions in statutes already on the books has

"7 Hellman notes that

never ranked high among congressional priorities.”"”? Until greater evidence is
available to suggest that incomprehensible laws are anomalies that do not require
attention, then, erring on the side of caution and continuing to explore the
phenomenon seems in order.

B Perhaps Coherent and Precise Laws Are Worse than
Incomprehensible Laws

In some cases, incomprehensible laws may actually be preferable to precise laws.
Some scholars have noted the dangers of overly prescriptive laws that can become
inflexible and quickly outdated. Pamela Gruber notes that an ambiguous bill allows
for much-needed agency flexibility and may improve the quality of implementation
downstream."™ Barbara Sinclair similarly argues that there are tradeoffs in
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representativeness versus responsiveness. Shortfalls in the transparency of bills and
deliberative processes may ultimately allow for stronger responsiveness.™

Yet arguments touting the advantages of legislative ambiguity and open-
endedness do not go so far as to excuse the problematic features of laws that are
incomprehensible to members themselves. When legislation is not just open-ended
but top expert observers and members who invest the effort cannot understand the
law at even the simplest level, the problems run much deeper than ensuring
flexibility in the statutory text.

In any event, meaningful reforms do not need to solve the different puzzle of
when or how to strike the appropriate balance between precision and ambiguity in
law."® Rather, reforms can simply endeavor to tune up the speakers’ incentive
system so as to create more costs for legislative incoherence. Ultimately, the choice
is still up to sponsors of whether the slightly greater costs to incomprehensibility (in
light of the reforms) outweigh whatever benefits they gain from the strategy.

C Is Some Law Better than No Law

A number of authors suggest that when it comes to ambiguous statutes or even
convoluted omnibus bills, the fact that any law passed at all is better than congres-
sional inaction. In Hitching a Ride, Glen Krutz makes this exact argument. He
places the use of omnibus legislation within a larger context and highlights both the
efficiency and effectiveness of bundling legislation relative to the challenges of
passing the laws piecemeal. Such an approach not only facilitates greater congres-
sional action and power, but also provides Congress with useful leverage over the
president.'®3

As a substantive matter, however, if a law is excessively convoluted and incoher-
ent, it is not altogether clear that the resulting law is better than nothing.
A convoluted law that does not identify the major problems or addresses them in
an incoherent way creates significant opportunity costs (the incomprehensible law
impedes the passage of a better law), as well as the likelihood of misdirecting
implementation and downstream agency, judicial, and private resources in dead
ends and wrong-headed directions. Convoluted laws also tend to increase the risk of
losing the forest for the trees on overarching policy goals; individual legislative
requirements can take precedence over the bigger picture that the legal program
seeks to advance.'® Moreover, in implementing these complex laws, resources are
not only necessary to make sense of the requirements, but also cause inevitable
confusion downstream that can lead to an even more protracted and expensive
litigation and political controversy that can be addressed only by returning full circle
to Congress."®

There are also important process costs associated with incoherent laws. When
significant laws are passed by a Congress whose members do not actually understand
the terms or implications of the bills they pass, then we will be relying on a
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deliberative process that rests power and policymaking expertise in a very small
group of largely unaccountable individuals. Centralization of power in Congress
may ultimately turn out to be a positive adaptation for avoiding deadlock in the carly
twenty-first century," but centralization is not the same thing as requiring all other
members to be in the dark about the law.

Incomprehensible laws also create inequities in democratic engagement. As laws
become more incomprehensible, thinly financed lobbyists and watchdogs who
cannot afford the processing costs will drop out. In his discussion of the deliberate
inflation of processing costs by congressional leaders, Curry concludes, “While
using informational tactics helps legislative leaders get their parties to overcome
collective action problems ... it reduces, degrades, and sometimes eliminates
individual lawmakers™ ability to participate and to represent their constituents on

questions before the chamber.”®7

V LEGISLATIVE REFORM

In the discussion that follows, we offer three proposals that endeavor to encourage
cooperative communication in legislative deliberations. The first set of reforms
creates speedbumps for incomprehensible laws while simultaneously providing
benefits for speakers who draft more comprehensible legislation. The second set
of reforms infuses subsidies and rewards into the process to defray the costs of
processing for both busy Rule-Following speakers and disadvantaged audiences.
Lastly, we propose a targeted adjustment to the amendment process that imposes
greater accountability (and costs) for members who amend bills.

In addition to the important qualification that these reforms may ultimately prove
premature or even unnecessary, we add two more notes of caution before proceed-
ing. First, the proposals we advance are the result of an abstract, arm-chair analysis
and are intended to jumpstart discussion. Our thinking is not constrained by the
actual viability of the reforms; nor do we make a case that any given reform is
necessary. Second, because of the delicate nature of legislative deliberations, our
proposals take the form of carrots (voluntary rewards) rather than sticks (prescriptive
rules or heavy sanctions).

A Speedbumps to Discourage Incomprehensible Lawmaking

Although the public costs from incomprehensible laws might be substantial, there is
little motivation beyond the raw political process as described to discipline this
activity. Ideally, then, some type of “day-of-reckoning” could be instituted as a
checkpoint to assess the comprehensibility of each major bill. Members would face
higher costs associated with sponsoring, amending, and voting on these laws once
the incomprehensibility is documented and publicized.
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1 A Day of Reckoning Review

The most extreme option is the creation of a day-of-reckoning (DOR) review of each
bill destined for final passage into law. This DOR review would not “rate” a bill or
give it a comprehensibility score, nor would it serve as a type of gatekeeping device
to weed out convoluted bills. Instead, the review will simply make public — for
members, sponsors, affected groups and the public at large — what the bill is, how it
works, and major questions that remain with respect to its implementation. This
public review thus creates an analysis that could either buoy up a legislative project
(when it is done well) or create some stigma around a legislative project when there
are a number of open questions and problematic provisions. Coupled with a 30-day
“cool off” period that follows each DOR review, legislators could then react to
serious problems, particularly those major problems that were not anticipated or
noticed during deliberations.

This DOR review could be mandatory, for example applied to all bills that pass
both houses, or it could be purely voluntary. If mandatory, the DOR review might
apply to a subset of laws most at risk, for example those bills that are not rigorously
vetted by committee or that otherwise lack conference or committee reports that
explain the bills. Omnibus bills might, however, be exempted from DOR review
since these bills, by definition, lack coherence and hence may be difficult to analyze
in the manner proposed here.

If voluntary, a sponsor could elect to submit his or her bill to the day-of-reckoning
(DOR) committee at key points in the process — e.g., before the bill moves to the
floor — both in order to educate other members as to its attributes and perhaps also to
provide some buffer against excessive amendments that affect the legislative proposal
in significant ways. Indeed, perhaps a sponsor could submit the bill to the DOR
twice — once before it enters the floor for debate, and again after it has been
amended. This double look would help spotlight whether or how various amend-
ments might have made the bill more incomprehensible in problematic ways.

To be successful, the DOR review must include several other key features,
such as:

e Bipartisan Expert Assessment. The DOR review must be conducted by
the most bipartisan, neutral committee possible. Designing such a com-
mittee is not easy. Studies of the now-defunct Office of Technology
Assessment (OTA) and of the National Academies suggest that is never-
theless possible, at least when the survival of the office depends on being
perceived as bipar’risan.188 As a preliminary matter, moreover, we believe
for this same reason that the DOR review should be conducted in-house
by staff who are the most motivated to be bipartisan. To ensure the
designated staft are adequately critical, however, they might also be
expected to solicit “peer review” from many top academic and related
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experts in the field. In-house staff would, however, be ultimately respon-
sible for analyzing and summarizing this input.

e Timing. This DOR committee would need to be fully primed with
wheels greased so that the assessments can proceed expeditiously. Limits
would need to be placed on the committee’s review time, for example, a
6o-day cap. Congress may also need a set time (e.g., 30 days) to respond
before the official legislative deliberations conclude.

o Documents Reviewed. There will be decisions about what documents this
DOR committee will review. Surely, the bill will be first on the list.
Other supporting documents might be useful as well, including a sum-
mary statement of the bill, explanations and supporting materials of the
bill provided to other members, and other reasonably accessible docu-
ments that were widely available to members. If these supplemental
materials contradict the bill in significant ways, that will be noted in
the DOR review. On the other hand, if the bill is quite complicated yet
members are not brought up to speed, that fact would be noted as well.

However it is structured, the end game of the DOR review is to create positive
incentives for more comprehensible legislation and member engagement. It is
hoped that as a result of this review, bill sponsors, originating committees, and those
actively amending the bill would encounter some rewards or, conversely, demerits
from the added oversight.

2 Document the Rigor of Deliberations

A different, although potentially complementary reform, is to establish a standard-
ized way to track and document a bill’s deliberative record. In a way that is roughly
analogous to the agencies, the principle is that stronger deliberations denote more
comprehensible or at least more robust engagement by the audience. Documenting
these features helps to reward this rich engagement, while spotlighting its absence in
other bills.

As with the DOR review, the deliberative record could be instituted as mandatory
or voluntary. Bills passed into law could each be accompanied by this record that
would document its key deliberative features. Alternatively, a sponsor could elect to
have a deliberative record prepared at any point in the process after the bill reaches
the floor. A sponsor might do this to advertise the attributes of a bill, for example.

A deliberative record would itemize — for each bill — the deliberative highlights,
such as the involvement of an originating committee in vetting the bill; the
availability of rigorous summaries and explanations to other members; the size
and amount of time the bill was shared with other members; the opportunities for
questions and exchanges with sponsors; the extent of committee or related peer
scrutiny, both formal and informal; the amendment history (discussed later); and
even the identity of the original bill-drafters and their role (e.g., private parties;
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agencies), including Legislative Counsel. A neutral congressional office could
produce the record, perhaps at a sponsors’ request.

This report provides some useful information regarding the deliberative process
underlying legislation. Lengthy bills that lack summary statements or cogent explan-
ations, were drafted by interest groups, and were publicly available to other members
for only a few days or even a few weeks, etc., would be supported by deliberative
records that make them somewhat suspect. These bills could be compared and
contrasted with similarly sized bills that have more impressive deliberative records
because the bills were summarized with crisp, certifiably accurate summaries and
explanations; were prepared by the Legislative Counsel’s Office; were subject to
multiple rounds of committee mark-up, hearings, and discussion; and moved
through Congress over a longer period of time (e.g., months rather than weeks).

A deliberative record could be voluntarily produced or even produced by the
opposition. Either way, a deliberative record creates a useful incentive for bill
sponsors to engage their audiences in cooperative communication, providing a kind
of crude signal of the “due process of lawmaking.”®® Sponsors of bills that are
subjected to less deliberation and scrutiny may be held accountable for the impover-
ished deliberations. The deliberative record also could give useful, quick infor-
mation to agencies and courts during downstream implementation.

Finally, the heated partisan climate in Congress might seize on this deliberative
record as a signal of legislative integrity; members would compete to produce bills
with the most impressive deliberative records. Rather than a race to the bottom in
preparing bills that bypass congressional deliberations, such a measure of legislative
virtue could create a race to the top. At the very least, the extent to which bills are
subjected to rigorous internal review within Congress will become more salient to
outsiders.

B Subsidies and Rewards

Subsidies that support efforts to make bills more comprehensible may be useful as
well, particularly in cases where most of the problems are primarily the result of a
lack of resources and time by the speaker.

1 Resources for Speakers

Even though speakers enjoy greater resources and capabilities to understand and
communicate their bills to rank-and-file members, some of the legislative incom-
prehensibility likely occurs because the speakers themselves lack sufficient resources
to do this expensive work. One reform simply provides sponsors with more resources
to help them translate bills for rank-and-file members, including both the prepar-
ation of summaries and explanations as well as scrutinizing the bill text. These
resources could also be available to speakers to track amendments and changes, so
the sponsor (and others) can stay abreast of the coherence of the legislation as it
moves through the obstacle course of legislative negotiations.
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While providing earmarked grants is the most straightforward approach, even
more useful might be the creation of a nonpartisan team of experts — perhaps within
the Legislative Counsel Office — whose job it is to help a sponsor make his bill
coherent and more accessible to other members. Ed Rubin has offered one sketch of
what this type of congressional assistance might consist of with respect to the key
components of legislation — goal definition, implementation, substantive terms for
effectuating the law, and the collection of data to run and adjust the law."9° His work
thus provides a good start in this regard.

2 Resources for the Audience

Earmarked grants could also be available to members who struggle to make sense of
important legislative proposals. Yet while even limited support will improve the
situation, this reform standing alone seems inadequate to ensure the audience will
always be able to keep up with the proposed legislation.

An expert office — perhaps the same office just proposed for the speaker — could
provide an important resource for rank-and-file members seeking to understand a
bill. Curry emphasizes the need to provide members with some assistance to balance
the inequities in informational resources within Congress. Curry suggests:

Lawmakers need access to expert information that does not come from polit-
ical actors or offices with explicit agendas. Restoring and bolstering congres-
sional support offices that can supply this would be a good first step, including
revoking the ban on the Office of Technology Assessment and other legislative
service organizations . .. These organizations, banned by Speaker Gingrich in
1995, employed policy experts, produced reports on policy proposals, and
answered lawmakers’ inquiries. Dissolving them gave legislative leaders and
interest groups even more power as sources of knowledge and policy
information."”"

Expert ombuds along the same lines as proposed for the agencies in Chapter 6
might provide a useful reinforcement as well. With adequate financing, this type of
ombud could hold sponsors accountable for bills that are afflicted with excessive
processing costs, while simultaneously helping disadvantaged audiences keep up
with important legislation.

Thumbnail Sketch of Legislative Reform

1 Create added costs for incomprehensible laws by, for example, instituting a day
of reckoning review and documenting impoverished deliberations.

2 Provide resources and rewards to both sponsors and the rank-and-file for
processing complicated bills.

3 Track amendments to enhance accountability as bills move through the
legislative process.
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3 Rewards for Particularly Hardworking Audiences

At least some of the comprehension asymmetries in legislation may be the result of
insufficient audience incentives, as well as perverse speaker incentives. We know
that not all rank-and-file members will engage in legislative deliberations. Some
rank-and-file will place most of their energies instead in attempting to get reelected,
thus operating as free-riders on their more dedicated colleagues.

It is difficult to encourage all rank-and-file members to engage more rigorously in
legislation, but it may be possible to reward a small subset of the rank-and-file who
are already contributing to improve the quality of key legislation. With clear rewards,
still more rank-and-file members might invest resources into understanding and
engaging in these important legislative deliberations.

Partisanship already creates some rewards for investing in scrutinizing bills — the
opposing party will gain some political benefits to halting, slowing, or weakening its
opponent’s bill. Within a party, however, there appear to be fewer incentives for
rank-and-file to engage vigorously in deliberating over a bill that party leaders favor.
And yet at some level, the greatest potential for improving legislation may ultimately
lie within the party’s own rank-and-file.

One means of shoring up audience incentives is the establishment of an official
“deliberative credit,” or similar reward, for individual members who play a mean-
ingful role in the deliberations underlying a bill. Members making particularly
valuable contributions would receive a “call-out” in the bill itself (listed under the
names of the sponsors). This call-out distinguishes these more dedicated legislators
from other rank-and-file who remain relatively unengaged. Legislators who are
remiss in participating in legislative processes would thus have resumes with few
credits; active, hardworking legislators would enjoy multiple credits that showcase
their legislative commitment. Moreover, because a member’s name will appear on
the bill as a vigorous participant (although not as a co-sponsor), he or she will
presumably take more responsibility for ensuring the quality of the legislation.

Providing this attribution for individual, hardworking members could be left to
the discretion of the speaker, although to prevent cronyism, the speaker should be
required to provide evidence of significant contributions. It may even be helpful to
create an appeal process when a member believes that his contribution should have
been acknowledged as a “valued deliberator,” but he wasn’t given that credit. The
more rigorously this reward is administered, the more valued it will become as a
signal of legislative good-citizenship. It may even facilitate, rather than detract from,
a member’s reelection efforts.

Grants or “free” expert staff, available on request as mentioned, could also
be provided to members to do this deliberative work. Thus, dedicated members could
leverage congressional resources to get assistance and yet earn credit at the same time.

Of course, not all rank-and-file members will respond to these incentives, and it is
possible that few will. The overarching idea, however, is to provide still more
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resources and rewards that shift the rank-and-ile members’ energies toward
engaging in legislative deliberations. Those who do this work should be rewarded
publicly; those who ride on their coattails should face some stigma by comparison.

C Creating Greater Accountability for the Amendment Process

One final proposal endeavors to create more accountability for the amendment
process. There are at least two distinct features of the existing amendment process
that could be improved.

The first reform simply seeks to ensure that the audience understands — even in
the most technical sense — how the amendment fits into the preexisting legislation.
In many areas of Congress, rather than provide a red-line version of the legislation
that places the proposed amendments in context, the bare amendments are itemized
in the proposed bill. See Figure 7.7. Readers must locate the original legislation and

6 SEC. 4. CHEMICAL ASSESSMENT FRAMEWORK;
T PRIORITIZATION SCREENING; TESTING.
8 {a) IN GENERAL—Bection 4 (15 U.8.C. 2603) is

9 amended—

10 (1) in the heading, by striking “TESTING OF
11 CHEMICAL SUBSTANCES AND MIXTURES” and
12 inserting ‘‘CHEMICAL ASSESSMENT FRAME-
13 WORK; PRIORITIZATION SCREENING; TEST-
14 ING”.

15 (2) by redesignating subsection (e} as sub-
16 section (1);

17 (3) in subsection (1) (as so redesignated)—

18 (A) by striking “rule” each place it ap-
19 pears and inserting ‘‘rule, testing consent
20 agreement, or order”™;

21 (B) by striking ‘“under subsection (a)”
22 each place it appears and mserting ‘“‘under this
23 subsection’’; and

24 (C} in paragraph (1)(B), by striking “‘rule-
25 making”’; and|

FIGURE 7.7 Excerpt from S.1009, The Chemical Safety Improvement Act, 113th Cong.
(Nov. 2013)
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create their own red-line or similar mark-up to understand the text that is being
changed. The sponsors do not provide this information.

The reform here is simple. Rather than allow these “cutand-bite amendments,”
Congress should require the “amendments-in-context” style of presenting draft
legislation.'”® This method “adds a visible indication of what has changed using
strike and insert notation,” essentially like a red-lined document in Microsoft Word.
Accordingly, the sponsor would provide a red-line that shows how the amendment
fits with the earlier law, thus lowering the audience’s processing costs almost
instantly.

The second reform focuses not on lowering the unnecessarily inflated processing
costs to the audience, but on encouraging those proposing an amendment to an
existing bill to take responsibility for their changes. If an amendment impairs the
coherence or comprehensibility of a bill in significant ways, the member introdu-
cing that amendment should be identified easily. Accordingly, authorship of each
amendment to a bill should be tracked, just as sponsorship for the bill itself.

This attribution for successful amendments to bills is not currently recorded in
a user-friendly way. In theory, one can identify a particular amending member’s
hand in a final law by piecing together the congressional history of the bill and
individual amendments. In practice, however, this is difficult and laborious work.

Our second reform would thus provide some enhanced accountability for
members amending bills by providing one version of the final law in a track-
changed, annotated form. This form would identify — by name — each of the
members amending the bill and their contributions. If the amendments were also
changed, then the elaborate track change would note that as well.

There have already been proposals for this kind of change to the existing
amendment system within Congress."”® For example, a 2016 bill (that did not
make it out of the committee) proposed: “In the operation of the Congress.gov
website, the Librarian of Congress shall ensure that each version of a bill
or resolution which is made available for viewing on the website is presented
in a manner which permits the viewer to follow and track online, within
the same document, any changes made from previous versions of the bill or
resolution.”’* Obviously, there are inevitable details that remain to be worked
out; still, this more specific reform should increase accountability for amending
activities, particularly when it positions a bill to be more, rather than less,
incomprehensible.

VI CONCLUSION

Thankfully, incomprehensibility seems to afflict only a small subset of the laws that
are passed. For this subset of laws, however, comprehension asymmetries and
speaker incentives appear to explain in part why these laws are so difficult to
understand. Moreover, our findings show that existing legislative rules and proced-
ures sometimes exacerbate, rather than counteract, incomprehensible lawmaking.
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In particular, our study of speaker incentives spotlights a number of troubling
legal processes and procedures. These findings suggest that however reform is
accomplished, legislative practices should be adjusted so that they provide sponsors
and powerful party leaders with greater incentives for cooperative communication
with rank-and-file members.
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